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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 



Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such 
cases as are reported in full. 



COMMMONWEALTH v. FERRIES CO. 
June 14, 1917. 
[92 S. E. 804.] 

1. Taxation (§ 538*) — Voluntary Payment — Recovery. — Generally 
taxes voluntarily paid cannot be recovered back in the absence of a 
statute providing for their repayment. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 999, 1000.* 

11 Va.-VV. Va. Enc. Dig. 135.] 

2. States (§ 114*) — Appropriations — Moral Obligation. — A valid 
appropriation may be made to discharge a merely moral obligation, 
such as the refunding of taxes illegally assessed. 

[Ed. Note.— For other cases, see States, Cent. Dig. § 113.* 16 Va.- 
VV. Va. Enc. Dig. 1144.] 

3. States (§ 191 (1)*)— Consent to Be Sued.— A state can be sued 
by a citizen only upon such terms as it is pleased to prescribe. 

[Ed. Note.— For other cases, see States, Cent. Dig. §§ 179, 180, 
182-184.*' 12 Va.-W. Va. Enc. Dig. 738.] 

4. Statutes (§ 210*)— Preamble— Part of Act.— That the preamble 
of an act is not true in law is immaterial; the preamble not being an 
essential part of the statute. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 287.* 12 
Va.-W. Va. Enc. Dig. 760, 761] 

5. States (§ 113*)— Power of Legislature over State Funds.— Sub- 
ject only to constitutional restrictions, the Legislature's power over 
state funds is plenary. 

[Ed. Note.— For other cases, see States, Cent. Dig. § 112.* 3 Va.- 
VV. Va. Enc. Dig. 178.] 

6. Statutes (§ 95 (1)*) — Enactment— Condition Precedent.— Under 
Const. 1902, § 63 (Code 1904, p. ccxxiii), forbidding the General As- 
sembly to enact any local, special, or private law refunding money 
"lawfully" paid into the state treasury, the Legislature's power to 
enact a special or private act refunding taxes to one claiming to have 
paid them unlawfully, does not require prior ascertainment of the 
unlawfulness of such payment to be made by the courts rather than 
by the Legislature itself. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 105, 106* 

12 Va.-W. Va. Enc. Dig. 755.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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7. Constitutional Law (§ 52*) — Separation of Powers — Refunding 
Tax. — The determination by the Legislature itself, prior to the en- 
actment -of a special or private act refunding taxes unlawfully paid, 
of the unlawfulness of such payment, to conform to the provision 
of Const. 1902, § 63 (Code 1904, p. ccxxiii), against special or pri- 
vate laws refunding money "lawfully" paid into the state treasury, 
does not violate the principle of separation of legislative, executive, 
and judicial power. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. 
§§ 50, 52-54, 70, 72-80, 82, 84, 85.* 3 Va. W. Va. Enc. Dig. 166; 16 
Va.-W. Va. Enc. Dig. 1191.] 

8. States (§ 131*) — Appropriations. — The Legislature, in making 
appropriations, acts in its administrative rather than in its legisla- 
tive capacity. 

[Ed. Note.— For other cases, see States, Cent. Dig. § 129.* 3 Va.- 
W. Va. Enc. Dig. 178.] 

9. Statutes (§ 95 (1)*) — Special Laws — Refunding Taxes. — A spe- 
cial act refunding taxes unlawfully paid on property expressly ex- 
empted by the Constitution does not violate Const. 1902, § 63, cl. 8 
(Code 1904, p. ccxxiii), prohibiting the enactment of special laws 
"remitting, releasing * * * any obligation or liabilty of any per- 
son," etc. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 105, 106.* 
3 Va.-W. Va. Enc. Dig. 169.] 

10. Statutes (§ 95 (1)*)— Special Laws— Refunding Taxes.— Al- 
though Code 1904, §§ 567, 568, provide a remedy for the correction 
of erroneous assessment of taxes, and Const. 1902, § 64 (Code 1904, 
p. ccxxiv), provides that "no private corporation * * * shall be 
specially exempted from the operation of any general law, nor shall 
its operation be suspended for the benefit of any private corpora- 
tion," etc., such statutes and constitutional provision does no de- 
prive the Legislature of the power to enact a statute refunding to a 
private corporation taxes unlawfully paid by it, the legislative func- 
tion of refunding to citizens unlawful exactions being a purely ad- 
ministrative one, and of long-established exercise. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 105, J06.* 
3 Va.-W. Va. Enc. Dig. 169; 13 Va.-W. Va. Enc. Dig. 109.] 

11. States (§ 131*) — Appropriation Bills. — An act directing the 
auditor of public accounts to draw his warrant for a definite sum 
on the treasurer of a city in favor of a corporation, designed to re- 
fund taxes unlawfully paid by the corporation, was a valid appropri- 
ation act within Const. 1902, § 186 (Code 1904, p. eclxix), providing 
that "no money shall be paid out of the treasury except in pursu- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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ance of appropriations made by law," for no particular form of ap- 
propriation or technical words are prescribed. 

[Ed. Note.— For other cases, see States, Cent. Dig. § 129.* 12 Va.- 
W. Va. Enc. Dig. 734.] 

Error to Circuit Court of City of Richmond. 

Mandamus by the Ferries Company against the Common- 
wealth. Peremptory mandamus was awarded, and the Com- 
monwealth brings error. Affirmed. 

The Attorney General for the Commonwealth. 
R. R. Hicks, of Norfolk, for defendant in error. 



COTTRELL v. MATHEWS et al. 
June 14, 1917. 
[92 S. E. 808.] 

1. Appeal and Error (§ 1022 (1)*) — Review — Findings of Com- 
missioner. — A commissioner's report on which a decree is entered, 
especially when the evidence has been taken in his presence, is en- 
titled to great weight, and will not be disturbed unless clearly con- 
trary to the evidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
4015, 4017, 4018.* 1 Va.-W. Va. Enc. Dig. 623; 15 Va.-W. Va. Eric. 
Dig. 74.] 

2. Appeal and Error (§ 1041 (2)*) — Amendment — Harmless Error. 
— Any error in allowing amendment of a partition bill was cured by 
a consent order setting the cause for hearing upon the original and 
amended bill, the several answers thereto, etc. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4107* 1 Va.-W. Va. Enc. Dig. 582, 609.] 

3. Insane Persons (§ 94 (1)*) — Guardian Ad Litem — Statute Ap- 
plicable — Partition.— Code 1904 §§ 2618, 2619, requiring guardians ad 
litem to be appointed for insane defendants, is inapplicable to a suit 
for partition of lands held in common under a will. 

[Ed. Note. — For other cases, see Insane Persons, Cent. Dig. § 164.* 
7 Va.-W. Va. Enc. Dig. 696.] 

4. Insane Persons (§ 94 (1)*) — Guardian Ad Litem — Partition. — 
Failure to appoint a guardian ad litem for a defendant in partition 
suit, as provided by Code 1904, § 3255, is not ground for reversal 
where defendant strenuously denied her insanity, and that issue was 
undetermined when she died and her administrator was substituted 
as defendant. 

[Ed. Note. — For other cases, see Insane Persons, Cent. Dig. § 
164.* 7 Va.-W. Va. Enc. Dig. 696.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



